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Shareholder Activism 
Event Overview
[bookmark: _GoBack]Reflecting today’s high levels of liquidity in the capital markets, shareholder activism is more prevalent than ever before. Not surprisingly, boards are increasingly looking at the rise in dissident shareholder activity and asking themselves, “Are we prepared?” The two speakers at NACD New England Chapter’s November 8, 2011 Breakfast Event provided the audience with riveting personal accounts of how two very different boards recently rose to the challenge when their companies were targeted by activist investors. 
Panelists and Moderator 
The two individuals serving on the November 8th panel both were deeply involved in high-profile corporate proxy battles triggered by high-profile activist investors:  
Peggy Farrell is a partner in the Providence, RI office of the law firm of Hinckley, Allen & Snyder, LLP.  She served on the board of Bank Rhode Island and its successor holding company, Bancorp Rhode Island, Inc. from 1996 to 2007.  
Henri Termeer was chairman, president and chief executive officer of Genzyme Corporation for nearly three decades. Under his leadership, Genzyme grew from a modest entrepreneurial venture to one of the world’s leading biotechnology companies. He is a director of Project Hope, Massachusetts General Hospital and Partners HealthCare, and a member of the board of fellows of Harvard Medical School. He is chairman of the Federal Reserve Bank of Boston’s board of directors and a board member of Abiomed Inc., Aveo Pharmaceuticals, Verastem, Inc., and Medical Simulation. 
Introducing the panelists and moderating the discussion was Maureen Wolff, a nationally recognized thought leader in investor relations who serves as president and partner at Sharon Merrill Associates, Inc., a Boston-based firm specializing in critical communications for public and private companies.
Panel Discussion Overview
Peggy Farrell kicked off the discussion by recounting her experiences as a director of Bancorp Rhode Island when it came under attack from a hedge fund, PL Capital, seeking the sale of the bank. PL Capital’s core contention was that Bancorp Rhode Island was underperforming on two key metrics: return on equity and efficiency ratio. 
Over the course of two years, this dissident shareholder group conducted two unsuccessful proxy contests, and presented six shareholder proposals related to bylaw amendments, majority voting, board declassification, proxy access and executive compensation. PL Capital eventually liquidated the bulk of its Bancorp Rhode Island share holdings, subsequent to the company’s adopting several of these proposals.
Henri Termeer then outlined the multi-year saga of shareholder activism that preceded the 2011 acquisition of Genzyme Corporation by Sanofi-Aventis. The story began with Genzyme’s successful defense against a push for control in 2007 by famed activist Carl Icahn. In 2008, Genzyme was targeted by private investment fund Relational Investors, which established a large position in the stock near its all-time high. Relational Investors principal and co-founder, Ralph Whitworth, was eventually elected to the Genzyme Board. 
Following product manufacturing challenges that sent Genzyme’s stock price down in 2009, Icahn again sought control of the company. The proxy fight was settled in June 2010 when two of Icahn’s nominees were elected to Genzyme’s board. Genzyme received an acquisition offer from the French pharmaceutical group Sanofi-Aventis shortly thereafter, and the acquisition was completed in April 2011. 
Key Themes and Lessons Learned
Several themes emerged from Farrell’s and Termeer’s prepared remarks and their answers to questions posed by moderator Wolff during the panel discussion, as well as those asked by meeting participants during the Q&A session:
· Whether they are pushing a dissident agenda from the outside or have been elected to the board, activist shareholders radically change the tone and dynamics inside the boardroom – usually negatively but sometimes positively, as well.  
Activism’s negative impacts tend to stem from the differences between the goals of dissidents and those of executives and the board. Unlike management and long-term directors, who have a stake in the company’s mission and vision, activists are typically interested solely in monetizing the business as fast as possible. These different viewpoints often lead to difficult interpersonal dynamics that complicate every aspect of life on the board. In addition, fair disclosure problems can arise when dissident directors obtain access to material information that has not yet been disclosed publicly to all shareholders. 
On the other hand, as Henri Termeer pointed out, directors who represent activist investors can potentially bring crucial outside perspectives to board deliberations – particularly those related to obtaining the greatest possible shareholder value from the sale of the company.
· Every company has its inherent vulnerabilities and, therefore, every board has a responsibility to be well-prepared in advance with a detailed plan for responding to shareholder activism. 
Even the best-run company can become the victim of an unexpected, value-destroying, black swan event that opens it to attack by dissident shareholders.  Consequently, it is important for directors and senior executives to understand their roles and responsibilities should the company become a target. 
For example, having a plan is particularly useful when an activist seeks to “divide and conquer” by approaching directors and executives individually. Peggy Farrell observed that it is crucial in such circumstances for the board to speak with one voice. This means not only staying on message, but also channeling all interactions with shareholders and the investment community through one designated person – typically the chairman of the board or lead independent director – and thus avoiding side conversations that can lead to damaging consequences.   
· Defending against activism is hugely expensive – not only with respect to direct expenses for outside advisors, but also the opportunity costs that result when management and the board are distracted from their strategic activities for long periods of time. 
The challenge, according to Peggy Farrell, is to keep activism from becoming “a self-fulfilling prophecy.” Both she and Henri Termeer emphasized how activists criticizing a company’s performance can divert board and management time and attention from the very steps necessary to drive improved results. Among these steps, in addition to operational and financial improvements, are divestitures and acquisitions, since deals of this type are typically put on hold during proxy contests. 
This underlines the importance of having processes in place that enable the board to efficiently manage the impacts of activism – for instance, placing the prime responsibility in the hands of the governance committee and pre-establishing defined roles and responsibilities for the governance committee chair and individual members. 
· The best defense is a strong offense – that is, companies that consistently practice open, honest communications with both their larger shareholders and the investment community as a whole are more likely to be fairly valued in the marketplace and less likely to become targets for activists. 
Both Farrell and Termeer spoke to the value of maintaining strong, ongoing relationships with major shareholders, especially in proxy contest situations where corporate performance issues can be distorted by coverage in the media. Peggy Farrell described the reservoir of trust that strong shareholder relationships create – one that can be drawn upon when the board is most in need of shareholder allies in the effort to correct public misperceptions. 
Henri Termeer emphasized that ongoing open relationships with larger shareholders can help ensure that the market fully recognizes the company’s value, thereby reducing exposure to activist investors in the first place. Both speakers emphasized the importance of reacting quickly and authoritatively to the claims of activists at the earliest possible moment, and then maintaining this aggressive stance until the issues are finally resolved.  
Wrap-Up
NACD New England Chapter President Bill Earon closed the November 8th session by reminding everyone about the chapter’s next breakfast event: “Dimensions of Board Effectiveness.” Scheduled for December 13, 2011, the event will be held at the Newton Marriott Hotel.  
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